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This matter comes before the Board on Respondent-Intervenor Alton Coal Development’s
(“ACD’’) Motion for Leave to Conduct Discovery — Award of Fees and Costs, which was filed
on October 15, 2013.

The Board has considered the following:

- ACD’s Motion for Leave to Conduct Discovery — Award of Fees and Costs, which
was filed on October 15, 2013;

- ACD’s Memorandum in Support of Motion for Leave to Conduct Discovery —

Award of Fees and Costs, which was filed October 15, 2013;



- Petitioners Utah Chapter of the Sierra Club et al.’s (“Sierra Club”) Response of
Petitioners to Alton Coal Development’s Motion, which was filed on November 22, 2013;

- ACD’s Reply Memorandum in support of Motion for Discovery, which was filed
on December 20, 2013;

- Respondent Utah Division of Oil, Gas and Mining’s (“Division”) Response to
Alton Coal Development L.LLC’s Motion for Discovery and to Petitioners’ Response, which was
filed on January 2, 2014 (“Division’s Response™); and

- Sierra Club’s Petitioners’ Surreply to Alton Coal Development’s Motion for Leave
to Conduct Discovery — Award of Fees and Costs, which was filed January 8, 2013.

Having considered the above-referenced submissions, as well as the oral arguments made
by the parties at the Board hearing on the morning of January 22, 2014, the Board hereby makes
the following Order.

For the reasons discussed in the Division’s Response, the Board concludes that ACD
must file its contemplated petition for attorney fees before the Board issues any rulings on
discovery related to such a claim. It is difficult for the Board to analyze the question of whether
and to what degree to authorize discovery in the absence of any pending claim. For this reason,
the Board denies, without prejudice, ACD’s motion for discovery and directs ACD to submit any
petition for attorney fees within ten business days after the issuance of this order. The petition
should address the bad faith standard and the reasons for ACD’s allegations concerning bad faith.

Once its attorney fees petition is filed, ACD may then file a renewed motion for leave to

conduct discovery based upon the claims asserted in its attorney fees petition. The renewed



discovery motion should be tailored to ACD’s fee petition and should address whether good
cause exists for the Board to authorize discovery, and if so, whether discovery should be limited
in any way.

In the Division’s Response, it requested the Board issue an order declaring the Division is
not liable for attorney fees incurred during this phase of the litigation. (Division’s Response 15.)
The Board sees no reason why the Division would be liable for attorney fees during this phase of
the litigation. Unlike the merits phase of this matter, the present phase (concerning ACD’s
attorney fees claim against the Petitioners) does not involve an inquiry into the Division’s
conduct in administering the coal program. No party has suggested that the Division will incur
any attorney fees liability through its participation in this phase of the case and no party has
opposed the Division’s request for an order addressing this issue. For these reasons, the Board
concludes that there is no basis upon which the Division can incur liability for attorney fees
incurred in this phase of the case. The Board anticipates the Division will have a continuing role
in this phase of the case in assisting the Board to make informed decisions concerning issues of
general applicability such as when discovery is appropriate.

This Order addresses only ACD’s potential fees petition against the Petitioners and
matters related to that petition. It does not address the Sierra Club’s pending fees petition filed

on December 21, 2010 arising out of the merits phase of this matter.
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Issued this 20th day of February, 2014.

UTAH BOARD OF OIL, GAS & MINING

Rm’and J. Gill, c

T i .



CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing INTERIM

ORDER CONCERNING MOTION FOR DISCOVERY for Docket No. 2009-019, Cause No.

C/025/0005 to be mailed with postage prepaid, this 20th day of February, 2014, to the following;:

Stephen H.M. Bloch

Tiffany Bartz

Southern Utah Wilderness Alliance
425 East 100 South

Salt Lake City, UT 84111

Walton Morris

Morris Law Office, P.C.
1901 Pheasant Lane
Charlottesville, VA 22901

Sharon Buccino

Natural Resources Defense Council
1152 15th St NW, Suite 300
Washington DC 20005

Jennifer Sorenson

Michael Wall

Natural Resources Defense Council
111 Sutter Street, FL 20

San Francisco, CA 94104

Michael S. Johnson

Assistant Attorneys General

Utah Board of Oil, Gas & Mining
1594 West North Temple, Suite 300
Salt Lake City, UT 84116

[Via Email]

Steven F. Alder

Assistant Attorneys General

Utah Division of Oil, Gas & Mining
1594 West North Temple, Suite 300
Salt Lake City, UT 84116

[Via Email]

Denise Dragoo

James P. Allen

Snell & Wilmer, LLP

15 West South Temple, Suite 1200
Salt Lake City, UT 84101

Kent Burggraaf

Kane County Deputy Attorney
76 North Main Street

Kanab, UT 84741

Bennett E. Bayer, Esq.
Landrum & Shouse LLP
106 W Vine St Ste 800
Lexington KY 40507



